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A recent decision by the 
California Labor Commis-
sion has greatly shaken the 
California business com-
munity. The ruling found 
that an Uber driver is an 
“employee” and not an “in-
dependent contractor” as the 
entire industry had previous-
ly presumed.  Although this 
decision only pertains to that 
specific case, it could end up 
changing the entire business 
model for this rapidly grow-
ing industry now known as 
“sharing economy.”

Sharing economy refers to 
a burgeoning marketplace of 
digital platforms connect-
ing freelance providers with 
customers wanting a ride 
(Uber), a place to stay (Airb-
nb), grocery delivery (Grub-
Hub), or random errand runs 
(TaskRabbit).  This new 
business model has recently 
exploded in our economy 
and looks to be here to stay.    

Up until now, our labor/
legal system has identified 
workers as either “employ-
ees” or “independent con-
tractors.” An employee is 
defined as anyone who per-
forms services for anoth-
er and in which that other 
controls what will be done 
and how it will be done. 
Employees have numerous 
protective rights under our 
labor law system including 
employee benefits, sick pay, 

overtime compensation and 
worker’s compensation to 
injured laborers. Converse-
ly, independent contractors 
are self-employed individu-
als with complete autonomy 
and no real boss. The per-
son who hires an indepen-
dent contractor only has the 
right to control the result of 
the work and not what will 
be done and how it will be 
done. Independent contrac-
tors have al-
most no labor 
law protective 
rights. They 
work for themselves.

Since Uber drivers, Grub-
Hub delivery people, errand 
runners for TaskRabbit, etc. 
use their own vehicles, make 
their own hours and are 
given no employee benefits, 
it was presumed that these 
workers were independent 
contractors by both the com-
pany itself and by the work-
ers. With this recent ruling, 
their “independent contrac-
tor” classification has come 
into question.

If these workers are now 
switched to the classifica-
tion of employees, the per-
sonnel costs of these com-
panies will skyrocket and 
their entire business model 
will be forced to change.  
The companies will have in-
creased costs for mandated 
employee benefits, insur-
ance and overtime. These 
increased costs would result 

in increased costs to the end 
consumer, which may result 
in the business becoming 
unprofitable and eventually 
shutting down. These com-
panies have built their eco-
nomic, financial and corpo-
rate structure on the premise 
that they do not employ peo-
ple directly. If the courts find 
differently, these businesses 
will all have to completely 
restructure themselves.

However, re-
structure may 
well be the re-
ality. The ratio-

nale for why the California 
Labor Commission found 
that the Uber driver was not 
an independent contractor 
was because it reasoned that 
although the driver is inde-
pendent in the way that he 
chose to work, he is depen-
dent on a singular platform 
for his livelihood. Further, 
Uber controls which driv-
ers can be allowed into the 
system after passing a back-
ground check, what kind of 
vehicles they may drive and 
how much they can charge 
for rides. This type of con-
trol flies in the face of the 
independence that indepen-
dent contractors are defined 
by.

Up until now, sharing 
economy labor issues have 
only been handled on a state 
level. The federal govern-
ment has not passed any 
pertinent legislation on the 

subject. Given this recent 
California Labor Commis-
sion ruling, this may change.  
In fact, Sen. Mark Warner 
recently appealed to Con-
gress to take up this issue.

The consensus among 
the workers and companies 
seems to be the need for a 
compromise.  It has been 
proposed that a new class of 
workers be designated. This 
class, called “the dependent 
contractor,” should be pro-
tected by laws that take into 
account the emerging busi-
ness model for the sharing 
economy. These workers 
need a new classification be-
cause they do not neatly fit 
into the existing classifica-
tions. They are truly neither 
employees nor independent 
contractors.  They have more 
flexibility that your typical 
employee, yet companies 
still retain significant control 
over their work lives by set-
ting the price for their ser-
vices, setting rules on logos 
and being able to fire them at 
a moment’s notice. The new 
“dependent contractor” will 
be identified as technically 
self-employed but reliant on 
income funneled through a 
third party.  As our business 
models shift and grow, so 
must our labor laws. 
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